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STATE OF SOUTH DAKOTA SUB-RECIPIENT AGREEMENT 
Between 

 
 
Grantee Name 
Grantee Address 
Grantee City, State, Zip 
 
 
 
Referred to as Sub-Recipient 

State of South Dakota 
Governor’s Office of Economic 
Development 
711 East Wells Avenue 
Pierre, SD 57501 
 
 
Referred to as State 

 
The State hereby enters into this agreement (Agreement) for a grant award of Federal financial 
assistance to Sub-Recipient in consideration of and pursuant to the terms and conditions set forth 
herein. 
 
A. REQUIRED AUDIT PROVISIONS FOR GRANT AWARDS 
 

1. FEDERAL AWARD IDENTIFICATION: 
 

The pass-through entity requirements, as described in 2 CFR 200.332(b), are attached 
hereto as Exhibit A and incorporated herein. The information in Exhibit A may change 
without SubRecipient's consent if there is a change in the award or funding stream. In 
the event of a change, the State will provide updated information at least annually. 

 
2. PERIOD OF PERFORMANCE OF THIS AGREEMENT: 

 
This agreement shall be effective on DATE, and will end on DATE, unless sooner 
terminated pursuant to the terms hereof. 

 
3. SCOPE OF WORK AND PERFORMANCE PROVISIONS (add an addendum if 

needed; if an addendum is used it is incorporated herein): 
 

a. The Sub-Recipient will undertake and complete the work or performance as 
follows: 

 
i. All activity and other work described in Sub-Recipient’s application for 

Broadband Equity, Access and Deployment Program (“BEAD”) funding, 
which is attached hereto as Exhibit “B” and incorporated herein as if set 
forth in full. 
 

ii. Sub-Recipient shall use funds received under this Agreement solely for 
allowable purposes as set forth in the Broadband Equity, Access and 
Deployment Program found in the Infrastructure Investment and Jobs Act 



 

of 2021, Division F, Title 1, Section 60102, Public Law 117-58, 135 Stat. 
429 (November 15, 2021) (“BEAD Program”) and for which Sub-
Recipient has not received payment or reimbursement from any other 
source. 

 
b. If the State will undertake or complete any work or performance under this 

Agreement it is described as follows: 
 

i. The State will make payments to Sub-Recipient in accordance with the 
BEAD funding disbursement policy in Exhibit “D”, which is attached 
hereto and incorporated herein as if set forth in full.  Disbursements for 
Low Earth Orbit (“LEO”) Capacity Subgrants are subject to the additional 
requirements in Exhibit “E”, which is also attached hereto and 
incorporated herein as if set forth in full. 

 
4. BASIS FOR SUBAWARD AMOUNTS: 

 
This grant is made for the purpose of providing financial support for the delivery of 
Qualifying Broadband Service using funding provided pursuant to the BEAD Program. 

 
Amount provided by State is:   $AMOUNT 
Amount matched by Sub-Recipient  $AMOUNT 
Total Project Amount    $AMOUNT 

 
Funding provided by State consists of the following: 
 

Non-Federal State dollars  $AMOUNT 
Federal Pass-Through dollars  $AMOUNT 
 
Federal ALN #XXXX 
 

5. RISK ASSESSMENTS, MONITORING AND REMEDIES: 
 

Risk assessments will be ongoing throughout the project period. Sub-Recipient agrees to 
allow the State to monitor Sub-Recipient to ensure compliance with program 
requirements, to identify any deficiencies in the administration and performance of the 
award and to facilitate the same. At the discretion of the State, monitoring may include 
but is not limited to the following: On site visits, follow-up, document and/or desk 
reviews, third-party evaluations, virtual monitoring, technical assistance and informal 
monitoring such as email and telephone interviews. As appropriate, the cooperative audit 
resolution process may be applied. 

 
Sub-Recipient agrees to comply with ongoing risk assessments, to facilitate the 
monitoring process, and further, Sub-Recipient understands and agrees that the 
requirements and conditions under the grant award may change as a result of the risk 
assessment/monitoring process. 
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The State shall evaluate each subrecipient's fraud risk and risk of noncompliance with 
Federal statutes, regulations, and the terms and conditions of the subaward for purposes 
of determining the appropriate subrecipient monitoring. 

 
In the event of noncompliance or failure to perform under the grant award, the State has 
the authority to apply remedies, including but not limited to:  temporarily withholding 
payments, disallowances, suspension or termination of the federal award, suspension of 
other federal awards received by Sub-Recipient, debarment, or other remedies including 
civil and/or criminal penalties as appropriate. 

 
6. RETENTION AND INSPECTION OF RECORDS: 

 
The Sub-Recipient agrees to maintain or supervise the maintenance of records necessary 
for the proper and efficient operation of the program, including records and documents 
regarding applications, determination of eligibility (when applicable), the provision of 
services, administrative costs, and statistical, fiscal, and other information records 
necessary for reporting and accountability required by the State. The Sub-Recipient shall 
retain such records for a period of three years after the date of the submission of the final 
expenditure report. If any litigation, claim, or audit is started before the expiration of the 
three-year period, the records must be retained until all litigation, claims, or audit 
findings involving the records have been resolved and final action taken. The three-year 
retention period may be extended upon written notice by the State. Records for real 
property and equipment acquired with Federal funds must be retained for three years after 
final disposition. When records are transferred to or maintained by the Federal awarding 
agency or the State, the three-year retention requirement is not applicable to the Sub-
Recipient. In the event Sub-Recipient must report program income after the period of 
performance, the retention period for the records pertaining to the earning of the program 
income starts from the end of Sub-Recipient's fiscal year in which the program income is 
earned. In the event the documents and their supporting records consist of indirect cost 
rate computations or proposals, cost allocation plans, and any similar accounting 
computations of the rate at which a particular group of costs is chargeable, the following 
applies:  (1) If submitted for negotiation - If the proposal, plan, or other computation is 
required to be submitted to the Federal Government (or to the State) to form the basis for 
negotiation of the rate, then the three-year retention period for its supporting records 
starts from the date of such submission; (2) If not submitted for negotiation - If the 
proposal, plan, or other computation is not required to be submitted to the Federal 
Government (or to the State) for negotiation purposes, then the three-year retention 
period for the proposal, plan, or computation and its supporting records starts from the 
end of the Sub-Recipient's fiscal year (or other accounting period) covered by the 
proposal, plan, or other computation. 

 
The State, through any authorized representative, shall have access to and the right to 
examine and copy all records, books, papers or documents related to services rendered 
under this Agreement and shall have access to personnel of the Sub-Recipient for 
purposes of interview and discussion related to the records, books, papers and documents. 
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State Proprietary Information, which shall include all information disclosed to the Sub-
Recipient by the State, shall be retained in Sub-Recipient's secondary and backup systems 
and shall remain fully subject to the obligations of confidentiality stated herein until such 
information is erased or destroyed in accordance with Sub-Recipient's established record 
retention policies. 

 
All payments to the Sub-Recipient by the State are subject to site review and audit as 
prescribed and carried out by the State. Any over payment under this Agreement shall be 
returned to the State within thirty days after written notification to the Sub-Recipient. 

 
7. AUDIT REQUIREMENTS: 

 
If Sub-Recipient expends $1,000,000 or more in federal awards during the Sub-
Recipient's fiscal year ($750,000 for fiscal years prior to October 1, 2024), the Sub-
Recipient must have an audit conducted in accordance with 2 CFR Part 200, Subpart F-
Audit Requirements, by an auditor approved by the Auditor General to perform the audit. 
On continuing audit engagements, the Auditor General's approval should be obtained 
annually. Approval of an auditor must be obtained by forwarding a copy of the audit 
engagement letter to: 

 
Department of Legislative Audit A-133 Coordinator 
427 South Chapelle 
% 500 East Capitol Pierre, SD 57501-5070 

 
If the Sub-Recipient expends less than $1,000,000 during any Sub-Recipient fiscal year, 
the State may perform a more limited program or performance audit related to the 
completion of the Agreement objects, the eligibility of services or costs, and adherence to 
Agreement provisions. 

 
Audits shall be completed and filed with the Department of Legislative Audit by the end 
of the nine months following end of the fiscal year being audited. 

 
For either an entity-wide, independent financial audit or an audit under 2 CFR Part 200 
Subpart F, the Sub-Recipient shall resolve all interim audit findings to the satisfaction of 
the auditor. The Sub-Recipient shall facilitate and aid any such reviews, examinations, 
agreed upon procedures etc., the State or its contractor(s) may perform. 

 
Failure to complete audit(s) as required, including resolving interim audit findings, will 
result in the disallowance of audit costs as direct or indirect charges to programs. 
Additionally, a percentage of awards may be withheld, overhead costs may be 
disallowed, and/or awards may be suspended, until the audit is completely resolved. 

 
The Sub-Recipient shall be responsible for payment of any and all audit exceptions which 
are identified by the State. The State may conduct an agreed upon procedures 
engagement as an audit strategy. The Sub-Recipient may be responsible for payment of 
any and all questioned costs, as defined in 2 C.F.R. 200.84, at the discretion of the State. 



GOED Contract #: INSERT 

 
Notwithstanding any other condition of the Agreement, the cooperative audit resolution 
process applies, as appropriate. The books and records of the Sub-Recipient must be 
made available if needed and upon request at the Sub-Recipient's regular place of 
business for audit by personnel authorized by the State. The State and/or federal agency 
has the right to return to audit the program during performance under the grant or after 
close-out, and at any time during the record retention period, and to conduct recovery 
audits including the recovery of funds, as appropriate. 

 
If applicable, Sub-Recipient agrees to comply in full with the administrative requirements 
and cost principles as outlined in 0MB uniform administrative requirements, cost 
principles, and audit requirements for federal awards - 2CFR Part 200 (Uniform 
Administrative Requirements). 

 
8. SUB-RECIPIENT ATTESTATION: 

 
By signing this Agreement, Sub-Recipient attests to the following requirements as set 
forth in SDCL § 1-56-10: 

 
(A) A conflict-of-interest policy is enforced within the recipient's or Sub-

Recipient's organization; 
(B) The Internal Revenue Service Form 990 has been filed, if applicable, in 

compliance with federal law, and is displayed immediately after filing on 
the recipient's or Sub-Recipient's website; 

(C) An effective internal control system is employed by the recipient's or Sub-
Recipient's organization; and 

(D) If applicable, the recipient or Sub-Recipient is in compliance with the 
federal Single Audit Act, in compliance with § 4-11-2.1, and audits are 
displayed on the recipient's or Sub Recipient's website. 

 
Sub-Recipient certifies that its internal control system includes cybersecurity and other 
measures to safeguard information. 

 
Sub-Recipient certifies that it will take reasonable cybersecurity and other measures to 
safeguard information including protected personally identifiable information (PII) and 
other types of information. 

 
Whenever applying for funds, requesting payment, and submitting financial reports, Sub 
Recipient asserts the following: 

 
I certify to the best of my knowledge and belief that the information provided 
herein is true, complete, and accurate. I am aware that the provision of false, 
fictitious, or fraudulent information, or the omission of any material fact, may 
subject me to criminal, civil, or administrative consequences including, but not 
limited to violations of U.S. Code Title 18, Sections 2, 1001, 1343 and Title 31, 
Sections 3729-3730 and 3801-3812. 
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Sub-Recipient further represents that any concerns or issues it had in complying with the 
foregoing attestations were provided to the State and resolved to their satisfaction prior to 
signing this Agreement. 

 
In the event of a significant change in the conflict-of-interest policy, Sub-Recipient 
agrees to provide immediate notice of such change to the State and provide a copy of the 
new conflict of interest policy. Sub-Recipient understands that any change in the conflict-
of-interest policy may result in a change in their monitoring or other performance 
requirements under the grant and expressly agrees to comply with those changes and to 
facilitate any additional monitoring as required by the State. 

 
9. FIXED AMOUNT SUBAWARD 
 
This grant is considered a fixed amount subaward pursuant to the fixed amount subaward 
structure detailed in the National Telecommunications and Information Administration 
(“NTIA”) Uniform Guidance Policy Notice 
(https://broadbandusa.ntia.gov/sites/default/files/2023- 
12/BEAD_Policy_Notice_of_Uniform_Guidance_Part_200_Exceptions_Related_Issues.
pdf), which modifies the standard federal Uniform Guidance requirements for fixed 
amount subawards.  The Uniform Guidance Policy Notice is hereby incorporated by 
reference into this Agreement.  The following exceptions, modifications, and 
requirements apply to this Award pursuant to the Uniform Guidance Policy Notice: 
 
a. The amount of this grant is not capped at the Simplified Acquisition Threshold; 

 
b. BEAD sub-recipients may retain program income without restriction.  As a result, 

Sub-Recipient may retain program income, such as income derived from the 
servicing and use of supported networks and connections (e.g., wholesale 
revenues, end-user subscription revenues, etc.), for profit; 

 
c. This grant is not subject to 2 CFR 200, subpart E: Cost Principles; 
 
d. This grant is not subject to the Uniform Guidance procurement standards in 2 

CFR 200.318-320 and 200.324-326.  All other Uniform Guidance procurement 
standards still apply; 

 
e. This Award may be subject to a cost-sharing or cost-matching requirement; 
 
f. The requirements for the acquisition, use, management, and disposition of real 

property and equipment shall be as detailed in the Uniform Guidance Policy 
Notice and may deviate from the standard Uniform Guidance provisions; 

 
g. The property standards set forth in 2 CFR 200.314-315 for supplies and intangible 

property, respectively, shall not apply to this grant; 
 

https://broadbandusa.ntia.gov/sites/default/files/2023-%2012/BEAD_Policy_Notice_of_Uniform_Guidance_Part_200_Exceptions_Related_Issues.pdf
https://broadbandusa.ntia.gov/sites/default/files/2023-%2012/BEAD_Policy_Notice_of_Uniform_Guidance_Part_200_Exceptions_Related_Issues.pdf
https://broadbandusa.ntia.gov/sites/default/files/2023-%2012/BEAD_Policy_Notice_of_Uniform_Guidance_Part_200_Exceptions_Related_Issues.pdf
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h. Sub-Recipient must certify the project has reached completion no later than 48 
months after signing the Agreement.  “Completion” means that the project can 
fulfill the primary operations that it was designed to perform, delivering services 
to end-users.  At completion, service operations and management systems 
infrastructure must be operational; 

 
i. Other than the exceptions and modifications detailed in the Uniform Guidance 

Policy Notice and any other applicable NTIA guidance, Sub-Recipient must 
comply with 2 CFR 200. 

 
10. CLOSEOUT: 

 
a. For purposes of this Agreement, "Date of Completion" shall mean the date when 

the Agreement expires pursuant to its terms or is terminated in accordance with 
paragraph A(2). 

 
b. The Sub-Recipient shall submit a final financial report to the State. Within the 

limits of the Agreement amount, the State may make upward or downward cost 
adjustments based on the information contained in the report. Agreement 
obligations will remain in force until all final reports are reviewed and approved 
by the State. 

 
c. The Sub-Recipient, along with the final financial report, will refund to the State 

any unexpended funds or unobligated (unencumbered) cash advances. 
 
d. All outstanding obligations (encumbered funds) which have not been paid out as 

of the Date of Completion must be liquidated prior to the submission of the final 
report. 

 
e. Whether audits were conducted during the Agreement term, a final financial and 

compliance audit may be initiated up to three years after the date the State 
approves the final financial report. 

 
f. If either the final financial report or the final audit discloses an overpayment to 

the Sub Recipient, the State may, at its option, either require the Sub-Recipient to 
repay the overpayment to the State or deduct the amount of overpayment from 
monies due the Sub Recipient under this Agreement or under any other 
agreement between the Sub-Recipient and the State. 

 
g. The Sub-Recipient shall provide, along with the final financial report, a written 

accounting of property acquired with Agreement funds or received from the State. 
 
h. All close-out requirements must be completed within 90 days after the "Date of 

Completion." 
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i. If additional closeout requirements are needed, as described in 2 CFR 200.332(b), 
they are attached hereto as Attachment and incorporated herein. 

 
B. AGENCY OR GRANT SPECIFIC CLAUSES 
 

1. COMPLIANCE WITH FEDERAL AND STATE PROGRAM GUIDANCE 
 
a. This agreement is the result of a competitive application for funding 

process.  Applicant agrees all terms, conditions, and requirements 
previously applied to the BEAD funding round and Benefit of the Bargain 
round, as applicable, are hereby incorporated herein by reference. 

 
b. Subrecipient must comply with all requirements applicable to the award 

and contained in the following: 
 

i. 47 U.S.C. § 1702; 
ii. the BEAD Restructuring Policy Notice; 
iii. the BEAD Notice of Funding Opportunity (“NOFO”); 
iv. the November 12, 2020, Department of Commerce Financial 

Assistance Standard Terms and Conditions; 
v. the general terms and conditions for the BEAD Program and any 

specific award conditions communicated in writing by the State to 
the Sub-Recipient; and  

vi. 2 C.F.R. Part 200. 
 

c. In any case where language among two or more authorities appears 
inconsistent, the relevant authorities should be read and interpreted in a 
manner that provides maximum applicability of each authority in harmony 
with the others.  The Grantee assumes ultimate responsibility for 
compliance with the requirements of this Award. 

 
d. All BEAD program guidance issued by the NTIA as of the date of this 

Agreement is incorporated herein and made part of this Agreement as if 
set forth in full.  To the extent the NTIA may issue subsequent or further 
guidance on allowable uses of BEAD funds at its website 
https://broadbandusa.ntia.doc.gov/funding- programs/broadband-equity-
access-and-deployment-bead-program, or the State issue subsequent or 
further guidance in response to NTIA action, any such guidance shall be 
considered incorporated herein and made part of this agreement as if set 
forth in full without further notice. 

 
2. PROPERTY MANAGEMENT STANDARDS: 
 
Except as specifically excepted in NTIA guidance, Sub-Recipient agrees to observe 
Federal Government uniform standards governing the utilization of property whose cost 
was charged to a project supported by a federal grant. 

https://broadbandusa.ntia.doc.gov/funding-%20programs/broadband-equity-access-and-deployment-bead-program
https://broadbandusa.ntia.doc.gov/funding-%20programs/broadband-equity-access-and-deployment-bead-program
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3. ENVIRONMENTAL AND HISTORIC PRESERVATION MATTERS 
 
Sub-Recipient agrees to follow the requirements for environmental and historic 
preservation matters (“Environmental Matters”) outlined in Exhibit “E”, which is 
attached hereto and incorporated by this reference as if set out in full. 
 
4. PERMITTING 
 
Sub-Recipient agrees that at all times during the performance period it shall secure all 
necessary permitting, rights-of-way, grants, and easements necessary to construct and 
operate the project as described in the application. 
 
5. SECURITY FOR SUB-RECIPIENT’S PERFORMANCE 
 
Sub-Recipient shall provide an irrevocable letter of credit approved by the State in a 
value no less than twenty-five percent (25%) of the total grant award.  In lieu of a letter 
of credit, Sub-Recipient may instead provide a performance bond equal to one hundred 
percent (100%) of the total grant award issued by a company holding a certificate of 
authority as an acceptable surety on federal bonds, as identified in the Department of 
Treasury Circular 570.  If at any time the financial institution issuing the letter of credit 
or company issuing the bond is found to be, or ceases to be in strict compliance with any 
applicable qualification requirements under state or federal law, a substitute letter of 
credit or bond is required.  Sub-Recipient agrees to provide such substitute letter of credit 
or bond within ten (10) business days of notice from the State.  Prior to receiving funds 
under this Agreement, Sub-Recipient will provide the State with this letter of credit or 
bond, which shall be affixed to the Agreement as a separate Exhibit “F”. 
 
6. TECHNICAL ASSISTANCE: 

 
The State agrees to provide technical assistance regarding the State's rules, regulations 
and policies to the Sub-Recipient and to assist in the correction of problem areas 
identified by the State's monitoring activities. 

 
7. LICENSING AND STANDARD COMPLIANCE: 

 
The Sub-Recipient agrees to comply with all licensing and other standards required by 
Federal, State, County, City or Tribal statute, regulation or ordinance in which the service 
and/or care is provided for the duration of this agreement. The Sub-Recipient will 
maintain effective internal controls in managing the federal award. Liability resulting 
from noncompliance with licensing and other standards required by Federal, State, 
County, City or Tribal statute, regulation or ordinance or through the Sub-Recipient's 
failure to ensure the safety of all individuals served is assumed entirely by the Sub-
Recipient. 

 
8. WORK PRODUCT: 
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Sub-recipient hereby acknowledges and agrees that all reports, plans, specifications, 
technical data, miscellaneous drawings, software system programs and documentation, 
procedures, or files, operating instructions and procedures, source code(s) and 
documentation, including those necessary to upgrade and maintain the software program, 
and all information contained therein provided to the State by Sub-recipient in connection 
with the performance of services under this Agreement shall belong to and is the property 
of the State and will not be used in any way by Sub-recipient without the written consent 
of the State. Papers, reports, forms, software programs, source code(s) and other material 
which are a part of the work under this Agreement will not be copyrighted without 
written approval of the State. 

 
9. IT STANDARDS: 

 
Any service, software or hardware provided under this agreement will comply with state 
standards which can be found at:  https://bit.sd.gov/bit?id=bit_standards_overview . 

 
10. DAVIS-BACON ACT: 
 
When required by Federal program legislation, all prime construction contracts in excess 
of $2,000 awarded by non-Federal entities must include a provision for compliance with 
the Davis-Bacon Act (40 U.S.C. 3141-3144, and 3146-3148) as supplemented by 
Department of Labor regulations (29 CFR Part 5, "Labor Standards Provisions 
Applicable to Contracts Covering Federally Financed and Assisted Construction"). 

 
11. COMPLIANCE WITH 40 U.S.C. 3702 AND 3704: 

 
Where applicable, all contracts awarded by the non-Federal entity in excess of $100,000 
that involve the employment of mechanics or laborers must include a provision for 
compliance with 40 U.S.C. 3702 and 3704, as supplemented by Department of Labor 
regulations (29 CFR Part 5). 

 
12. FUNDING AGREEMENT AND "RIGHTS TO INVENTION": 

 
If the Federal award meets the definition of "funding agreement" under 37 CFR §401.2 
(a) and the recipient or Sub-Recipient wishes to enter into a contract with a small 
business firm or nonprofit organization regarding the substitution of parties, assignment 
or performance of experimental, developmental, or research work under that "funding 
agreement," the recipient or Sub-Recipient must comply with the requirements of 37 CFR 
Part 401, "Rights to Inventions Made by Nonprofit Organizations and Small Business 
Firms Under Government Grants, Contracts and Cooperative Agreements," and any 
implementing regulations issued by the awarding agency. 

 
13. WHISTLEBLOWER PROTECTION 
 

https://bit.sd.gov/bit?id=bit_standards_overview


GOED Contract #: INSERT 

Pursuant to 41 USC 4712 (Enhancement of contractor protection from reprisal for 
disclosure of certain information) an employee or contractor (including subcontractors 
and personal services contractors) of a grantee, sub-recipient, contractor, subcontractor or 
personal services contractor may not be discharged, demoted, or otherwise discriminated 
against as a reprisal for disclosing to a person or body information that the employee 
reasonably believes is evidence of gross mismanagement of a federal award, subgrant, or 
a contract under a federal award or subgrant, a gross waste of federal funds, an abuse of 
authority relating to a federal award or subgrant or contract under a federal award or 
subgrant, a substantial and specific danger to public health or safety, or a violation of law, 
rule, or regulation related to a federal award, subgrant, or contract under a federal award 
or subgrant. Sub-Recipients and its contractor(s) must inform their employees in writing 
of the rights and remedies provided under 41 USC 4712, in the predominant native 
language of the workforce. A person that believes they have been the subject of 
retaliation for protected whistleblowing can contact the Department of Commerce, Office 
of Inspector General Hotline, as indicated at 
https://www.oig.doc.gov/Pages/Hotline.aspx, or the U.S. Office of Special Counsel, toll 
free at 1-800-872-9855. 

 
14. PROHIBITION ON USE OF CERTAIN EQUIPMENT AND SERVICES 
 
Sub-Recipient certifies that BEAD funds will not be used to purchase or support any 
communications equipment or service covered by either the Secure and Trusted 
Communications Networks Act of 2019 (47 USC 1608) or 2 CFR § 200.216 (Prohibition 
on certain telecommunications and video surveillance services or equipment). 
 
15. HIGHLY SKILLED WORKFORCE 

 
Sub-Recipient certifies that consistent with 47 U.S.C. § 1702(h)(1)(A)(iv)(IV), projects 
will have demonstrable compliance with all federal labor and employment laws. 

 
16. DEPLOYMENT BENCHMARKS 
 
Sub-Recipient certifies that it will deploy its funds and begin providing broadband 
service to each customer that desires broadband service not later than four years after the 
execution of this Agreement.  This deadline may only be extended by the State after 
consultation with and approval from the NTIA if the following limited circumstances 
exist:  (i) the Subrecipient has a specific plan for the use of the grant funds, with 
broadband infrastructure project completion expected by a specific date not more than 
one year after the four-year deadline; (ii) the construction project is underway; or (iii) 
extenuating circumstances require an extension of time to allow the project to be 
completed. 

 
17. CONDUIT ACCESS POINTS 
 

https://www.oig.doc.gov/Pages/Hotline.aspx
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Any projects that involve laying fiber-optic cables or conduit underground or along a 
roadway must include interspersed conduit access points at regular and short intervals for 
interconnection by unaffiliated entities, as described in its grant application. 
 
18. LOW-COST BROADBAND SERVICE OPTION PLANS 
 
Pursuant to 47 U.S.C. § 1702(h)(4)(B), Sub-Recipient must offer at least one low-cost 
broadband service option.  Pursuant to Section 1702(h)(5)(C), NTIA or the State may 
take corrective action, including recoupment of funds from the Sub-Recipient, for 
noncompliance with this provision. Sub-Recipient certifies it will offer the low-cost 
broadband service option described in their application for the entire duration of the 
Federal Interest Period. 
 
19. CONSUMER PROTECTIONS 
 
Sub-Recipient shall not impose data usage caps on any plans offered over a network 
funded under this Agreement or impose unjust or unreasonable network management 
practices, but may apply otherwise-applicable acceptable use policies. Sub-Recipient 
shall certify through the semiannual reporting requirements described in the NOFO, 
Section VII.E, pg. 89 that the plans it offers do not contain data usage caps for 
subscribers. 

 
20. ACCESS TO SERVICE 
 
Pursuant to 47 U.S.C. § 1702(g)(2)(C)(ii), Sub-Recipient shall provide access to 
broadband service to each customer served by the project that desires broadband service 
on terms and conditions that are reasonable and non-discriminatory. 
 
21. PUBLIC NOTICE 
 
Pursuant to 47 U.S.C. § 1702(h)(4)(G), Sub-Recipient must carry out public awareness 
campaigns in its service area that highlight the value and benefits of broadband service, 
including information about low-cost broadband service options for eligible subscribers. 
Once Sub-Recipient’s network has been deployed, Sub-Recipient shall provide public 
notice, online and through other means, of that fact to individuals residing in project area 
and share the public notice with the State. 
 
22. CYBERSECURITY AND SUPPLY CHAIN RISK MANAGEMENT 
 
a. Pursuant to 47 U.S.C. § 1702(g)(1)(B), Sub-Recipient, in carrying out activities 

using funds received from the State, shall comply with prudent cybersecurity and 
supply chain risk management practices, as specified by the Assistant Secretary, 
in consultation with the Director of the National Institute of Standards and 
Technology and the Federal Communications Commission. Sub-Recipient attests 
that: 
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i. it has a cybersecurity risk management plan (the plan) in place that is 
either operational, if the Sub-Recipient is providing service prior to the 
award of the grant; or will be operational upon providing service, if the 
Sub-Recipient is not yet providing service; 
 

ii. the plan reflects the latest version of the NIST Framework for Improving 
Critical Infrastructure Cybersecurity (currently Version 1.1) and the 
standards and controls set forth in Executive Order 14028 and specifies 
the security and privacy controls being implemented; 

 
iii. the plan will be reevaluated and updated on a periodic basis and as events 

warrant; and 
 

iv. the plan has been or will be submitted to the State prior to receipt of funds 
under this Agreement. If Sub-Recipient makes any substantive changes to 
the plan, a new version will be submitted to the State within 30 days. Sub-
Recipient understands the State must provide Sub-Recipient’s plan to 
NTIA upon NTIA’s request. 

 
b. With respect to supply chain risk management (SCRM), Sub-Recipient attests 

that: 
 

i. Sub-Recipient has a SCRM plan in place that is either operational, if the 
Sub-Recipient is providing service prior to the award of the grant; or will 
be operational upon providing service, if the Sub-Recipient is not yet 
providing service; 
 

ii. the plan is based upon the key practices discussed in the NIST publication 
NISTIR 8276, Key Practices in Cyber Supply Chain Risk Management: 
Observations from Industry and related SCRM guidance from NIST, 
including NIST 800-161, Cybersecurity Supply Chain Risk Management 
Practices for Systems and Organizations and specifies the supply chain 
risk management controls being implemented; 

 
iii. the plan will be reevaluated and updated on a periodic basis and as events 

warrant; and 
 

iv. the plan has been or will be submitted to the State prior to receipt of funds 
under this Agreement. If Sub-Recipient makes any substantive changes to 
the plan, a new version will be submitted to the State within 30 days. Sub-
Recipient understands the State must provide Sub-Recipient’s plan to 
NTIA upon NTIA’s request. 

 
c. To the extent Sub-Recipient relies in whole or in part on network facilities owned 

or operated by a third party (e.g., purchases wholesale carriage on such facilities), 
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Sub-Recipient must also obtain the above attestations from its network provider 
with respect to both cybersecurity and supply chain risk management practices. 

 
23. PROHIBITION ON PROFIT AND FEES 
 
A profit, fee, or other incremental charge above actual cost incurred by Sub-Recipient is 
not an allowable cost under this Program. 
 
24. PROHIBITION ON USE OF FUNDS AND COLLECTIVE BARGAINING 
 
Sub-Recipient may not use grant funds, whether directly or indirectly, to support or 
oppose collective bargaining. 

 
25. FEDERAL FUNDING ACCOUNTABILITY AND TRANSPARENCY ACT OF 

2006 
 
Per 2 CFR Part 170, Sub-Recipient shall comply with reporting requirements under the 
Federal Funding Accountability and Transparency Act of 2006 (Pub. L. No. 109-282).  In 
general, Sub-Recipient is responsible for reporting subgrants of $30,000 or more and may 
be responsible for reporting executive compensation. Sub-Recipient agrees it has the 
necessary processes and systems in place to comply with the reporting requirements. 

 
26. PROTECTED AND PROPRIETARY INFORMATION 

 
Sub-Recipient shall support program reviews and evaluations by submitting required 
financial and performance information and data in an accurate and timely manner, and by 
cooperation with the State and federal program evaluators.  Sub-Recipient shall, in 
accordance with 2 CFR 200.303(e), take reasonable measures to safeguard protected 
personally identifiable information and other confidential or sensitive personal or 
business information created or obtained in connection with the grant. 

 
27. DOMESTIC PREFERENCE FOR PROCUREMENT (2 CFR 200.322) 
 
1. As appropriate and to the extent consistent with law, the Sub-Recipient agrees to 

the greatest extent practicable, provide a preference for the purchase, acquisition, 
or use of goods, products, or materials produced in the United States (including 
but not limited to iron, aluminum, steel, cement, and other manufactured 
products). The requirements of this provision must be included in all subawards 
including all contracts and purchase orders for work or products under this award. 

 
2. For purposes of this section: 

 
a. “Produced in the United States” means, for iron and steel products, that all 

manufacturing processes, from the initial melting stage through the application of 
coatings, occurred in the United States; 
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b.  “Manufactured products” means items and construction materials composed in 
whole or in part of non-ferrous metals such as aluminum; plastics and polymer-
based products such as polyvinyl chloride pipe; aggregates such as concrete; 
glass, including optical fiber; and lumber; 

 
3. Grantee shall comply with Build America Buy America Act (BABA) consistent 

with applicable legal authorities, such as the Infrastructure Act, Executive Order 
14005, 2 CFR Part 184, OMB Memo M-24-02, and any applicable waivers issued 
by the Department of Commerce. All waivers applicable to BEAD will be posted 
on the Build America, Buy America page maintained by the Department of 
Commerce Office of Acquisition Management at 
https://www.commerce.gov/oam/build-america-buy-america. 

 
28. PROCUREMENT OF RECOVERED MATERIALS (2 CFR 200.323) 

 
If the Sub-Recipient is a political subdivision of the State (such as a county, municipality, 
or school district), the Sub-Recipient and its contractors must comply with section 6002 
of the Solid Waste Disposal Act, as amended by the Resource Conservation and 
Recovery Act. The requirements of Section 6002 include procuring only items designated 
in guidelines of the Environmental Protection Agency (EPA) at 40 CFR 246 that contain 
the highest percentage of recovered materials practicable, consistent with maintaining a 
satisfactory level of competition, where the purchase price of the item exceeds $10,000 or 
the value of the quantity acquired during the preceding fiscal year exceeded $10,000; 
procuring solid waste management services in a manner that maximizes energy and 
resource recovery; and establishing an affirmative procurement program for procurement 
of recovered materials identified in the EPA guidelines. 

 
29. PROHIBITION ON THE SUPPLANTATION OF FUNDS 

 
Consistent with 47 U.S.C. § 1702(l), Sub-Recipient shall use funds under this Agreement 
to supplement, and not supplant, the amounts of federal or non-federal funds that Sub-
Recipient would otherwise make available for the purposes for which Grant funds may be 
used.  Sub-Recipient agrees to report any financial assistance, including grants, it 
receives on account of the project after execution of this Agreement. 
 
23. CIVIL RIGHTS AND NONDISCRIMINATION LAW COMPLIANCE 

 
Consistent with 47 U.S.C. § 1702(g)(2)(C)(ii), Sub-Recipient must abide by the non-
discrimination requirements set forth in the legal authorities listed in the Notice of Funds 
Availability, to the extent applicable. Failure to do so may result in termination of this 
Agreement and/or recoupment of funds already disbursed. 
 
24. NETWORK CAPABILITIES 
 
Pursuant to 47 U.S.C. § 1702(g)(1)(A), Sub-Recipient shall ensure that any network 
funded under this Agreement meets the criteria related to speed and latency and network 

https://www.commerce.gov/oam/build-america-buy-america
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outages outlined in the Notice of Funds Availability IV.C.2.a. Funded Networks shall 
deliver service with speeds of not less than 100 Mbps for downloads and 20 Mbps for 
uploads. In addition, 95 percent of latency measurements during testing windows must 
fall at or below 100 milliseconds round-trip time. Each network’s outages should not 
exceed, on average, 48 hours over any 365-day period except in the case of natural 
disasters or other force majeure occurrence. 

 
C. STANDARD CLAUSES 
 

1. ASSURANCE REQUIREMENTS: 
 

(For Federally funded contracts only). The Sub-Recipient agrees to abide by all 
applicable provisions of the following: Byrd Anti Lobbying Amendment (31 USC 1352), 
Debarment and Suspension (Executive Orders 12549 and 12689 and 2 C.F.R. 180), Drug-
Free Workplace, Executive Order 11246 Equal Employment Opportunity as amended by 
Executive Order 11375 and implementing regulations at 41 C.F.R. part 60, Title VI of the 
Civil Rights Act of 1964, Title VIII of the Civil Rights Act of 1968, Section 504 of the 
Rehabilitation Act of 1973, Title IX of the Education Amendments of 1972, Drug Abuse 
Office and Treatment Act of 1972, Comprehensive Alcohol Abuse and Alcoholism 
Prevention, Treatment and Rehabilitation Act of 1970, Age Discrimination Act of 1975, 
Americans with Disabilities Act of 1990, Pro-Children Act of 1994, Hatch Act, Health 
Insurance Portability and Accountability Act (HIPAA) of 1996 as amended, Clean Air 
Act, Federal Water Pollution Control Act, Charitable Choice Provisions and Regulations, 
Equal Treatment for Faith-Based Religions at Title 28 Code of Federal Regulations Part 
38, the Violence Against Women Reauthorization Act of 2013 and American Recovery 
and Reinvestment Act of 2009, as applicable; and any other nondiscrimination provision 
in the specific statute(s) under which application for Federal assistance is being made; 
and the requirements of any other nondiscrimination statute(s) which may apply to the 
award. 

 
2. COST PRINCIPLES: 
 
Except as excused by the other terms of this Agreement, Sub-Recipient agrees to comply 
in full with the administrative requirements and cost principles as outlined in OMB 
uniform administrative requirements, cost principles, and audit requirements for federal 
awards – 2 CFR Part 200 (Uniform Administrative Requirements) to the extent those 
provisions may apply. 

 
3. TERMINATION: 
 
This Agreement may be terminated by either party hereto upon thirty (30) days written 
notice.  In the event the Sub-Recipient breaches any of the terms or conditions hereof, 
this agreement may be terminated by the State at any time, with or without notice. Upon 
termination of this agreement, all accounts and payments shall be processed according to 
financial arrangements set forth herein for services rendered to date of termination. If 
termination for breach is effected by the State, any payments due to Sub-Recipient at the 
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time of termination may be adjusted to cover any additional costs to the State as a result 
of Sub-Recipient's breach.  Upon termination the State may take over the work and may 
award another party a contract to complete the work contemplated by this Agreement. If 
the State terminates for a breach by Sub-Recipient and it is determined that the Sub-
Recipient was not at fault, then Sub-Recipient shall be paid for eligible services rendered 
and expenses incurred up to the date of termination. 

 
Any terms of this Agreement that would, by their nature or through the express terms of 
this Agreement, survive the expiration or termination of this Agreement shall so survive 
including but not limited to the confidentiality, indemnification, controlling law and 
venue, and sovereign immunity provisions. 

 
4. FUNDING: 
 
This contract depends upon the continued availability of appropriated funds and 
expenditure authority from the Legislature for this purpose. If for any reason the 
Legislature fails to appropriate funds or grant expenditure authority, or funds become 
unavailable by operation of the law or federal funds reduction, this Agreement will be 
terminated by the State upon five days written notice. Sub-Recipient agrees that 
termination for any of these reasons is not a default by the State nor does it give rise to a 
claim against the State or any officer, agent or employee of the State and Sub-Recipient 
waives any claim against the same. 

 
5. INDEMNIFICATION: 

 
Sub-Recipient agrees to indemnify the State of South Dakota, its officers, agents, and 
employees, from and against all claims or proceedings for actions, suits, damages, 
liabilities, other losses or equitable relief that may arise at least in part as a result of an act 
or omission in performing services under this Agreement. Sub-Recipient shall defend the 
State of South Dakota, its officers, agents, and employees against any claim, including 
any claim, action, suit, or other proceeding related to the claim. Sub-Recipient's 
obligation to indemnify includes the payment of attorney fees and other costs of defense. 
In defending the State of South Dakota, its officers, agents, and employees, Sub-
Recipient shall engage other professionals, subject to the written approval of the State 
which shall not be unreasonably withheld. Notwithstanding the foregoing, the State may, 
in its sole discretion and at the expense of Sub-Recipient, engage attorneys and other 
professionals to defend the State of South Dakota, its officers, agents, and employees, or 
to assist Sub-Recipient in the defense. 

 
This section does not require Sub-Recipient to be responsible for or defend against claims 
or proceedings for damages, liabilities, losses or equitable relief arising solely from errors 
or omissions of the State, its officers, agents or employees. 

 
6. SOVEREIGN IMMUNITY: 
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Nothing in this Agreement is intended to constitute a waiver of sovereign immunity by or 
on behalf of the State of South Dakota, its agencies, officers or employees. 

 
7. INSURANCE: 

 
At all times during the term of this Agreement, Sub-recipient shall obtain and maintain in 
force insurance coverage of the types and with the limits as follows: 

 
A. Commercial General Liability Insurance: 
 
Sub-recipient shall maintain occurrence-based commercial general liability 
insurance or an equivalent form with a limit of not less than one million dollars 
($1,000,000) for each occurrence. If such insurance contains a general aggregate 
limit, it shall apply separately to this Agreement or be no less than two times the 
occurrence limit. The insurance policy shall name the State of South Dakota, its 
officers and employees, as additional insureds, but liability coverage is limited to 
claims not barred by sovereign immunity. The State of South Dakota, its officers 
and employees do not hereby waive sovereign immunity for discretionary conduct 
as provided by law. 

 
B. Professional Liability Insurance or Miscellaneous Professional Liability 

Insurance: 
 
Sub-recipient agrees to procure and maintain professional liability insurance or 
miscellaneous professional liability insurance with a limit not less than one 
million dollars ($1,000,000). 

 
C. Business Automobile Liability Insurance: 

 
Sub-recipient shall maintain business automobile liability insurance or an 
equivalent form with a limit of not less than one million dollars ($1,000,000) for 
each accident. This insurance shall include coverage for owned, hired and non-
owned vehicles. 

 
D. Worker's Compensation Insurance: 

 
Sub-recipient shall procure and maintain Workers' Compensation and employers' 
liability insurance as required by South Dakota or federal law. 

 
Before beginning work under this Agreement, Sub-recipient shall furnish the State with 
properly executed Certificates of Insurance which shall clearly evidence all insurance 
required in this Agreement including naming the State, its officers and employees, as 
additional insureds, as set forth above. In the event of a substantial change in insurance, 
issuance of a new policy, cancellation or nonrenewal of the policy, Sub-recipient agrees 
to provide immediate notice to the State and provide a new certificate of insurance 
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showing continuous coverage in the amounts required. Sub-recipient shall furnish copies 
of insurance policies if requested by the State. 

 
8. CONFIDENTIALITY OF INFORMATION: 

 
For the purpose of this Agreement, "Confidential Information" shall include all 
information, regardless of its format, disclosed to Sub-recipient by the State and all 
information, regardless of its format, obtained by Sub-recipient through the provisions of 
services as contemplated by this Agreement. Sub-recipient, and any person or entity 
affiliated with Sub-recipient shall not disclose any Confidential Information to any third 
person for any reason without the express written permission of a State officer or 
employee with authority to authorize the disclosure. Sub-recipient, and any person or 
entity affiliated with Sub-recipient shall not: (i) disclose any Confidential Information to 
any third person unless otherwise specifically allowed under this Agreement; (ii) make 
any use of Confidential Information except to exercise rights and perform obligations 
under this Agreement; (iii) make Confidential Information available to any of its 
employees, officers, agents or sub-recipients except those who have agreed, by contract, 
to obligations of confidentiality at least as strict as those set out in this Agreement and 
who have a need to know such information and who have been instructed that such 
information is or may be confidential under state or federal law. Sub-recipient, and any 
person or entity affiliated with Sub-recipient is held to the same standard of care in 
guarding Confidential Information as it applies to its own confidential or proprietary 
information and materials of a similar nature, and no less than holding Confidential 
Information in the strictest confidence. Sub-recipient, and any person or entity affiliated 
with Sub-recipient shall protect the confidentiality of the State's information from the 
time of receipt to the time that such information is either returned to the State or 
destroyed to the extent that it cannot be recalled or reproduced. 

 
Confidential Information shall not include information that: (i) was in the public domain 
at the time it was disclosed to Sub-recipient or to any person or entity affiliated with Sub 
recipient; (ii) was known to Sub-recipient, or to any person or entity affiliated with Sub 
recipient, without restriction at the time of disclosure from the State; (iii) was disclosed 
with the prior written approval of State's officers or employees having authority to 
disclose such information; (iv) was independently developed by Sub-recipient, or by any 
person or entity affiliated with Sub-recipient, without the benefit or influence of the 
State's information; or (v) becomes known to Sub-recipient, or to any person or entity 
affiliated with Sub-recipient, without restriction, from a source not connected to the State 
of South Dakota. 

 
Confidential Information can include, but is not limited to, names, social security 
numbers, employer numbers, addresses and all other data about applicants, participants, 
employers or other clients to whom the State provides services of any kind. Sub-recipient 
understands that this information may be confidential and protected under state or federal 
law. Sub-recipient agrees to immediately notify the State if the information is disclosed, 
either intentionally or inadvertently. 
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If work assignments performed in the course of this Agreement require additional 
security requirements or clearance, Sub-recipient agrees that its officers, agents and 
employees may be required to undergo investigation or may be required to sign separate 
confidentiality agreements, and it will limit access to the confidential information and 
related work activities to employees that have executed such agreements. 

 
Sub-recipient will enforce the terms of this Confidentiality Provision to its fullest extent. 

 
Sub-recipient agrees to remove any employee or agent from performing work under this 
Agreement that has or is suspected to have violated the terms of this Confidentiality 
Provision and to immediately notify the State of such matter. 

 
Sub-recipient will comply with any other confidentiality measures and terms included in 
the Agreement. 

 
Upon termination of this Agreement, if not already done so as part of the services 
performed under the Agreement, Sub-recipient agrees to return to the State, at Sub-
recipient's cost, any Confidential Information or documentation maintained by Sub-
recipient regarding the services provided hereunder in a format readily useable by the 
State as mutually agreed by Sub recipient and State. 

 
9. COMPLIANCE WITH EXECUTIVE ORDER 2020-01: 
 
Executive Order 2020-01 provides that for contractors, vendors, suppliers or 
subcontractors with five (5) or more employees who enter into a contract with the State 
that involves the expenditure of one hundred thousand dollars ($100,000) or more, by 
signing this Agreement Contractor certifies and agrees that it has not refused to transact 
business activities, has not terminated business activities, and has not taken other similar 
actions intended to limit its commercial relations, related to the subject matter of this 
Agreement, with a person or entity that is either the State oflsrael, or a company doing 
business in or with Israel or authorized by, licensed by, or organized under the laws of the 
State of Israel to do business, or doing business in the State of Israel, with the specific 
intent to accomplish a boycott or divestment of Israel in a discriminatory manner. It is 
understood and agreed that, if this certification is false, such false certification will 
constitute grounds for the State to terminate this Agreement. Contractor further agrees to 
provide immediate written notice to the State if during the term of this Agreement it no 
longer complies with this certification and agrees such noncompliance may be grounds 
for termination of this Agreement. 

 
10. COMPLIANCE WITH SDCL ch 5-18A: 
 
Sub-Recipient certifies and agrees that the following information is correct: 

 
The bidder or offeror is not an organization, association, corporation, 
partnership ,joint venture, limited partnership, limited liability partnership, limited 
liability company, or other entity or business association, including all wholly-



GOED Contract #: INSERT 

owned subsidiaries, majority-owned subsidiaries, parent companies, or affiliates, 
of those entities or business associations, regardless of their principal place of 
business, which is ultimately owned or controlled, directly or indirectly, by a 
foreign parent entity from, or the government of, the People's Republic of China, 
the Republic of Cuba, the Islamic Republic oflran, the Democratic People's 
Republic of Korea, the Russian Federation, or the Bolivarian Republic of 
Venezuela. 

 
It is understood and agreed that, if this certification is false, such false 
certification will constitute grounds for the purchasing agency to reject the bid or 
response submitted by the bidder or offeror on this project and terminate any 
contract awarded based on the bid or response, and further would be cause to 
suspend and debar a business under SDCL § 5-18D- 12. 
 
The successful bidder or offeror further agrees to provide immediate written 
notice to the purchasing agency if during the term of the contract it no longer 
complies with this certification and agrees such noncompliance may be grounds 
for contract termination and would be cause to suspend and debar a business 
under SDCL § 5-18D-12. 

 
11. CERTIFICATION OF NO STATE LEGISLATOR INTEREST: 

 
Sub-Recipient (i) understands neither a state legislator nor a business in which a state 
legislator has an ownership interest may be directly or indirectly interested in any 
contract with the State that was authorized by any law passed during the term for which 
that legislator was elected, or within one year thereafter, and (ii) has read South Dakota 
Constitution Article 3, Section 12 and has had the opportunity to seek independent legal 
advice on the applicability of that provision to this Agreement. By signing this 
Agreement, Sub-Recipient hereby certifies that this Agreement is not made in violation 
of the South Dakota Constitution Article 3, Section 12. 

 
12. CONFLICT OF INTEREST: 

 
Sub-Recipient agrees to establish safeguards to prohibit any employee or other person 
from using their position for a purpose that constitutes or presents the appearance of 
personal or organizational conflict of interest, or personal gain as contemplated by SDCL 
5-l 8A-l 7 through 5-18A-l 7.6. Any potential conflict of interest must be disclosed in 
writing and approved, in writing, by the State. In the event of a conflict of interest, the 
Sub-Recipient expressly agrees to be bound by the conflict-of-interest resolution process 
set forth in SDCL § 5-l 8A-l 7 through 5- l 8A-l 7.6. 

 
13. ASSIGNMENT AND AMENDMENT: 

 
This Agreement may not be assigned without the express prior written consent of the 
State. This Agreement may not be amended except in writing, which writing shall be 
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expressly identified as a part hereof, and be signed by an authorized representative of 
each of the parties hereto. 

 
14. CONTROLLING LAW AND VENUE: 

 
This Contract shall be governed by and construed in accordance with the laws of the 
State of South Dakota, without regard to any conflicts of law principles, decisional law, 
or statutory provision which would require or permit the application of another 
jurisdiction's substantive law. Venue for any lawsuit pertaining to or affecting this 
Agreement shall be in the Circuit Court, Sixth Judicial Circuit, Hughes County, South 
Dakota. 

 
15. SUPERSESSION: 

 
All other prior discussions, communications and representations concerning the subject 
matter of this Agreement are superseded by the terms of this Agreement, and except as 
specifically provided herein, this Agreement constitutes the entire agreement with respect 
to the subject matter hereof. 

 
16. SEVERABILITY: 

 
In the event that any court of competent jurisdiction shall hold any provision of this 
Agreement unenforceable or invalid, such holding shall not invalidate or render 
unenforceable any other provision hereof. 

 
17. NOTICE: 

 
Any notice or other communication required under this Agreement shall be in writing and 
sent to the address set forth above. Notices shall be given by and to the Division being 
contracted with on behalf of the State, and by the Sub-Recipient, or such authorized 
designees as either party may from time to time designate in writing. Notices or 
communications to or between the parties shall be deemed to have been delivered when 
mailed by first class mail, provided that notice of default or termination shall be sent by 
registered or certified mail, or, if personally delivered, when received by such party. 

 
18. SUBCONTRACTORS/SUB-RECIPIENTS: 

 
The Sub-Recipient may not use subcontractors or subgrantees to perform the services 
described herein without the express prior written consent of the State. Sub-Recipient 
will include provisions in its subcontracts requiring its subgrantees to comply with the 
applicable provisions of this Agreement, to indemnify the State, and to provide insurance 
coverage in a manner consistent with this Agreement. Sub-Recipient will cause its 
subcontractors, subgrantees, agents, and employees to comply with applicable federal, 
tribal, state, and local laws, regulations, ordinances, guidelines, permits and other 
standards and will adopt such review and inspection procedures as are necessary to assure 
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such compliance. The State, at its option, may require the vetting of any subcontractors 
and or subgrantees. The Sub-recipient shall assist in the vetting process. 

 
19. STATE'S RIGHT TO REJECT: 

 
The State reserves the right to reject any person or entity from performing the work or 
services contemplated by this Agreement, who present insufficient skills or inappropriate 
behavior, or is considered by the state to be a security risk.  

 
20. TERMS: 

 
By accepting this Agreement, the Sub-Recipient assumes certain administrative and 
financial responsibilities. Failure to adhere to these responsibilities without prior written 
approval by the State shall be a violation of the terms of this Agreement, and the 
Agreement shall be subject to termination. 

 
21. CERTIFICATION REGARDING DEBARMENT, SUSPENSION, 

INELIGIBILITY, AND VOLUNTARY EXCLUSION: 
 

Sub-Recipient certifies, by signing this Agreement, that neither it nor its principals is 
presently debarred, suspended, proposed for debarment, declared ineligible, or 
voluntarily excluded from participation in this transaction by any federal department or 
any state or local government department or agency. Sub-Recipient further agrees that it 
will immediately notify the State if during the term of this Agreement it or its principals 
become subject to debarment, suspension or ineligibility from participating in 
transactions by the federal government, or by any state or local government department 
or agency. 

 
22. FORCE MAJEURE: 

 
Notwithstanding anything in this Agreement to the contrary, neither party shall be liable 
for any delay or failure to perform under the terms and conditions of this Agreement, if 
the delay or failure is caused by war, terrorist attacks, riots, civil commotion, fire, flood, 
quarantine, epidemic, pandemic, earthquake or any act of God, or any causes beyond the 
party's reasonable control provided, however that in order to be excused from delay or 
failure to perform, the party must act diligently to remedy the cause of such delay or 
failure and must give notice to the other party as provided in this Agreement as soon as 
reasonably possible of the length and cause of the delay in performance. 

 
23. WAIVER OF BREACH: 

 
The waiver by either party of a breach or violation of any provision of this Agreement 
shall not operate as, or be construed to be, a waiver of any subsequent breach of the same 
or other provisions in this Agreement. 

 
24. HEADINGS: 
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The headings in this Agreement are for convenience and reference only and shall not 
govern, limit, modify or in any manner affect the scope, meaning, or intent of the 
provisions of this Agreement. 

 
25. AUTHORITY TO EXECUTE: 
 
Sub-Recipient represents and warrants that: 

 
A. Sub-Recipient is a corporation duly incorporated, validly existing and in 

good standing under the laws of its state of incorporation and has all 
requisite corporate power and authority to execute, deliver and perform its 
obligations under this Agreement; 

 
B. The execution, delivery and performance of this Agreement has been duly 

authorized by Sub-Recipient and no approval, authorization or consent of 
any governmental or regulatory agency is required to be obtained in order 
for Sub-Recipient to enter into this Agreement and perform its obligations 
under this Agreement; 

 
C. Sub-Recipient is duly authorized to conduct business in and is in good 

standing in each jurisdiction in which Sub-Recipient will conduct business 
in connection with this Agreement; and 

 
D. Sub-Recipient has obtained all licenses, certifications, permits, and 

authorizations necessary to perform the services under this Agreement and 
currently is in good standing with all regulatory agencies that regulate any 
or all aspects of Sub-Recipient's performance of the services. Sub-
Recipient will maintain all required certifications, licenses, permits, and 
authorizations during the term of this Agreement at its own expense.  

 
E. Sub-Recipient is registered with the U.S. System for Award Management 

(“SAM”) and confirmes that the Unique Entity Identified (“UEI”) listed in 
Exhibit “A” is the correct such number for the Sub-Recipient as of the 
date hereof. 

 
AUTHORIZED SIGNATURES: 
 
In Witness Whereof, the parties signify their agreement effective the date below last written by 
the signatures affixed below. 
 
SUBRECIPIENT     STATE 
 
 
By:       By:      
   INSERT NAME, TITLE    Bill Even, Commissioner 
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Date:_________________________   Date:_________________________ 
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Exhibit “A” 
 

Federal Award Identification Information 
 

* Sub-Recipient's name must match the name associated with its Unique Entity ID(SAM) 
 
a. Sub-Recipient Name* 
 
b. Sub-Recipient's Unique Entity ID (SAM)  
 
c. Federal Award Identification Number (FAIN)  
 
d. Federal Award Date  
 
e. Sub-Award Period of Performance Start and End Date  
 
f. Amount of Federal Funds obligated to the Sub-recipient  
 
g. Total amount of the Federal Funds obligated to the Sub-recipient including current obligation  
 
h. Total Amount of Federal Award Committed to Sub-recipient  
 
i. Federal Award Project Description  
 
j. Federal Awarding Agency  
 
State Agency:  Governor’s Office of Economic Development 
 
Agency Division: ConnectSD 
 
State Program Contact  
 
k. ALN #  ALN Name  
 
1. Award for Research & Development?  
 
m. Indirect Cost Rate for Federal Award  
 
n. Funding Source(s)  Federal Grant 
 
Year  
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Exhibit “B” 
 

Sub-recipient BEAD Application 
 
Attach a copy of the Sub-recipient’s application for funding as approved by GOED. 
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Exhibit “C” 
 

BEAD Funding Disbursement Policy 
 
A. Overview 
 
Unless an LEO Capacity Subgrant sub-recipient, Sub-Recipients will operate on a 
reimbursement basis as described below. 
 
B. Initial Post-Signature Payment 
 
Sub-Recipient may elect to receive a one-time payment upon full execution of the grant 
agreement, in accordance with 2 CFR § 200.305 (“Start-up Payment”).  If so elected, the amount 
of this payment shall be ten percent (10%) of their total grant amount. 
 
C. Reimbursement Payments 
 
In accordance with Exhibit “C” of the Sub-Recipient Agreement, all sub-recipients excluding 
low earth orbit (LEO) capacity sub-recipients will be issued bi-monthly progress payments on a 
reimbursement basis.  
 
In accordance with Exhibit “D” of the Sub-Recipient Agreement, LEO capacity sub-recipients 
will receive a portion of the total grant at the time the sub-recipient certifies the availability of 
service throughout the project area, and the remaining grant balance will be issued quarterly on a 
reimbursement basis for a period of up to 10 years. 
Once a LEO capacity subrecipient is certified, an initial payment will be requested by the GOED 
broadband coordinator. The GOED finance and fiscal director or fiscal accountant must review 
and approve the payment prior to the GOED fiscal assistant submitting a request for payment to 
the State Auditor’s Office. The State Auditor’s Office balances the pay request, and the South 
Dakota Treasurer issues the payment. 
 
In accordance with the Sub-Recipient Agreement and reimbursement process outlined in the SD 
BEAD Program Monitoring Plan Summary, the sub-recipient will submit an invoice to the 
GOED broadband coordinator for reimbursement of expenses. The broadband coordinator will 
review the invoice to verify the amount requested is correct and all required reporting to date has 
been submitted. The GOED broadband coordinator will either submit their approval along with 
the invoice to the GOED finance and fiscal director or fiscal accountant for secondary approval, 
request additional information from the sub-recipient, or deny the invoice and report back to the 
sub-recipient a reason for denial. Once an invoice is approved by both the GOED broadband 
coordinator and the finance and fiscal director or fiscal accountant, the fiscal assistant will then 
submit a voucher to the State Auditor’s Office. The State Auditor’s Office balances the pay 
request voucher, and the South Dakota Treasurer issues the payment to the sub-recipient. 
In the event a sub-recipient fully completes its work on the project prior to a scheduled payment 
request deadline, it may immediately present a final payment request to GOED. GOED will then 
pay any remaining amount required to reimburse the sub-recipient within 30 days of such a 
request. 
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D. Non-Compliance 

 
If the State determines purchases did not comply with the terms of this Agreement, the 
expenditure will be deemed non-compliant.  If Sub-Recipient does not or cannot remedy 
the non-compliant condition via corrective action, the State may at its sole and exclusive 
option withhold all or a portion of the payment. 
 
If the State determines a purchase was non-compliant subsequent to payment, the State 
may offset the non-compliant amount against future payments or initiate other corrective 
action, including withholding additional funding, recission of the payment and restitution 
to the State pursuant to this Agreement and applicable law or a reduction of the overall 
grant award. 
 
If OBO initiates any of the corrective measures above, then after exhausting informal 
efforts to reach a resolution with the State at the agency level, Sub-Recipient may initiate 
formal dispute using the contested case provisions in SDCL Chapter 1-26. 
 

E. Additional Considerations 
 

Sub-Recipient’s reimbursement at any phase under this Agreement is contingent on Sub-
Recipient’s continued compliance with all obligations under the Agreement.  Sub-
Recipient may request a large asset reimbursement that would exceed the applicable 
reimbursement cap upon a showing of good cause and the written approval of the State.  
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Exhibit “D” 
 

BEAD Funding Disbursement Policy Addendum for LEO Capacity Subgrants 
 
A. PERFORMANCE STANDARDS 
 
In the event the grant made under this Agreement includes a Low Earth Orbit Capacity Subgrant 
(referred to as a “LEO Capacity Subgrant”), the State shall reserve sufficient capacity from Sub-
Recipient to deliver broadband service that meets the following minimum performance standards 
to eligible service locations: 
 

1. Minimum download speed: 100 Mbps, 
2. Minimum upload speed: 20 Mbps, 
3. Latency sufficiently low to support real-time, interactive applications (≤ 100ms 

round-trip time). 
 
Sub-Recipient is then required to provide broadband service that meets the BEAD performance 
and technical requirements for each service location in the project area for the entire period of 
performance.  Sub-Recipient will provide evidence prior to any payment under this Agreement 
that sufficient capacity is available to meet State’s reservation, which shall be affixed to the 
Agreement as a separate Exhibit “D1”.  This Agreement does not require Sub-Recipient to allow 
the NTIA to take a Federal Interest in equipment or property acquired or improved with an LEO 
Capacity Subgrant, as discussed in the BEAD Restructuring Policy Notice dated June 6, 2025. 
 
B. Period of Performance 
 
The LEO Capacity Subgrant Sub-Recipient shall be deemed to have begun to provide service 
when it certifies to the State that it can initiate broadband service within ten (10) business days of 
a request to any covered service location in the project area, with no charges or delays 
attributable to extension of service.  Sub-Recipient must begin providing service to each 
customer that desires it not later than four years from the date of the LEO Capacity Subgrant. 
 
Sub-Recipient’s total period of performance is ten (10) years.  This period will commence from 
the date upon which Sub-Recipient certifies to the State that broadband is available to every 
location covered by the project.  Sub-Recipient is required to provide broadband service that 
meets or exceeds the BEAD performance and technical requirements for each service location in 
the project area for the entire period of performance.  Sub-Recipient must continue to offer 
access to broadband service to each service location served by the project through the entire 
period of performance.  If a customer receiving service at one service location moves, Sub-
Recipient must continue to offer service to that location, but not necessarily the previous 
subscriber, under the terms of the subgrant in the event subsequent occupants request service. 
 
C. Payment Policy 
 
The initial and reimbursement payment provisions outlined in Exhibit “D” do not apply to an 
LEO Capacity Subgrant.  Instead, the State will provide Sub-Recipient with (25%) of the total 
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grant at the time Sub-Recipient certifies the availability of service throughout the project area.  
The State will then provide the remaining (75%) of the grant to Sub-Recipient in quarterly 
payments.  Each quarterly payment will consist of one and eighty-seven hundredths percent 
(1.87%) of the total grant.  These payments will continue on a quarterly basis for the ten-year 
period of performance, with an adjustment to the final payment to ensure all quarterly payments 
total seventy-five percent (75%) of the grant amount. 
 
If after initial monitoring the State determines that Sub-Recipient has not met minimum service 
performance standards, the State will conduct further testing to confirm such finding.  The State 
shall notify the Sub-Recipient of the non-compliant condition and may withhold all or a portion 
of Sub-Recipient’s quarterly payments until such condition is cured or the State terminates the 
Agreement for cause. 
 
D. Letter of Credit 
 
Sub-Recipient shall provide a letter of credit or performance bond securing its performance 
under the Agreement on equivalent terms with non-LEO Capacity Subgrant awardees.  However, 
an LEO Capacity Subgrant Sub-Recipient may reduce the amount of this letter of credit or 
performance bond by fifty percent (50%) at such time it certifies broadband service is available 
to each location in the project area.  Sub-Recipient may further reduce the letter of credit or 
performance bond by an additional twenty-five percent (25%) of the original amount after the 
subscription rate reaches a minimum of twenty-five percent (25%) of all locations in the project 
area.  The Sub-Recipient may discontinue the letter of credit or performance bond once the 
subscription rate reaches fifty percent (50%). 
 
In any case, the Sub-Recipient may discontinue the letter of credit or performance bond four 
years after it certifies that it can initiate broadband service within ten (10) business days of a 
request to cover any service location in the project area. 
 
E. Financial Certification Letter 
 
Sub-Recipient certifies it has submitted audited financial statements to NTIA demonstrating its 
ability to provide service consistent with its application for funding.  Sub-Recipient further 
represents it is providing a financial certification letter coordinated with NTIA as described in 
the BEAD Restructuring Policy Notice, dated June 6, 2025.  Sub-Recipient understands and 
agrees the State will and may rely on such letter.  Prior to receiving funds under this Agreement, 
Sub-Recipient will provide the State with this financial certification letter, which shall be affixed 
to the Agreement as a separate Exhibit “D2”. 
 
F.  Consumer Premises Equipment 
 
Sub-Recipient shall provide all necessary consumer premises equipment at no cost to the 
subscriber as part of the standard installation for each new resident or group of residents that are 
subscribing. Subrecipient must cover the costs of updating, repairing and replacing any consumer 
premises equipment for the entire period of performance.  
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If a customer receiving service at one service location moves, the Sub-Recipient must continue 
to offer service to the service location, but not necessarily the previous subscriber, under the 
terms of this award if subsequent occupants request service. The Sub-Recipient must provide the 
incoming occupant the consumer premises equipment at no cost.  

If a subscriber who has already received consumer premises equipment at the time of the 
installation later requests additional consumer premises equipment, the Sub-Recipient may 
charge customary rates. Any additional consumer premises equipment that is requested as a 
result of equipment malfunction or damage caused by a weather event must be provided to the 
subscriber at no additional cost.  
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Exhibit “E” 
 

Additional Requirements for Environmental and Historic Preservation Review 
 
 

A. Grantee shall comply with the requirements of all applicable federal, State, and local 
environmental and historic preservation laws, regulations, and standards (“Environmental 
Matters”).  Sub-Recipient is also responsible for ensuring that its contractors and any 
subcontractors comply with all such requirements. 

 
B. Pre-Implementation and Funding Conditions: 
 

Except for the limited permissible activities identified in Paragraph F below, funds shall 
not be disbursed to the Sub-Recipient prior to the following: 

 
a. The completion of any review required under the National Environmental Policy 

Act of 1969 (42 U.S.C. 4321, et seq.) (“NEPA”), and issuance by NTIA and the 
State, as required, of a Categorical Exclusion (“Cat Ex”) determination, Record of 
Environmental Consideration (“REC”), Finding of No Significant Impact 
(“FONSI”), or Record of Decision (“ROD”) (individually, an “Environmental 
Decision”) that meet the requirements of NEPA and applicable South Dakota law; 
 

b. The completion of reviews required under Section 106 of the National Historic 
Preservation Act of 1966 (54 U.S.C. 300101, et seq.) (“NHPA”), including any 
consultations required by federal law, to include consultations with the State 
Historic Preservation Office (“SHPO”), and federally recognized Native 
American tribes; 

 
c. The completion of consultations with the U.S. Fish and Wildlife Service 

(“USFWS”) or the National Marine Fisheries Service (“NMFS”), as applicable, 
under Section 7 of the Endangered Species Act (16 U.S.C. 1531, et seq.), and/or 
consultations with the U.S. Army Corps of Engineers (“USACE”) under Section 
404 of the Clean Water Act (33 U.S.C. 1251, et seq.), as applicable; and 

 
d. Demonstration of compliance with all other applicable federal, state, and local 

environmental laws and regulations. 
 
C. Sub-Recipient’s Compliance with NEPA 
 

To ensure the timely completion of environmental review for all BEAD-funded activities 
subject to NEPA review, the Sub-Recipient shall: 
 
a. Timely prepare any required NEPA documents and obtain any required permits, 

adhering to any applicable statutory deadlines in 42 U.S.C. 4336a(g); and 
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b. Provide a milestone schedule identifying specific deadlines and describing how 
Sub-Recipient proposes to meet these timing requirements including, as required, 
the completion of consultations, the completion of NEPA and Section 106 
reviews, and the submission of Environmental Assessments (EAs) or 
Environmental Impact Statements (EISs). 

 
D. Sub-Recipient Compliance with NHPA Section 106 
 

To ensure the timely completion of historic preservation review for all BEAD-funded 
activities, the Grantee shall adhere to, and ensure that all subgrantees adhere to, the 
provisions of the NTIA memorandum to SHPOs, Tribal Historic Preservation Officers 
(“THPOs”), and Internet for All (“IFA”) grant recipients authorizing IFA grant recipients 
to initiate Section 106 consultation for NTIA funded projects. 

 
E. Sub-Recipient shall comply with any further guidance provided by NTIA regarding its 

responsibilities with respect to Environmental Matters. 
 
F. Limited Permissible Pre-Implementation Activities 

 
Sub-Recipient shall ensure that implementation (site preparation, demolition, 
construction, ground disturbance, fixed installation, or any other implementation 
activities) does not begin prior to the completion of all requirements as outlined in this 
Exhibit E.  Sub-Recipient shall comply with all conditions placed on the grant funded 
activities as the result of NEPA or NHPA consultation or processes under other 
applicable laws, including, for example, mitigation requirements; best management 
practices; or other measures necessary to reduce environmental impacts, and ensure that 
any subcontractors comply with such conditions as well.  Sub-Recipient must also 
provide any information requested by NTIA or the State to ensure both initial and 
ongoing compliance with all requirements described above. 

 
G. Only if approved by the State in writing, prior to the completion of the Environmental 

Matters review process, Sub-Recipient may undertake limited permissible activities under 
NEPA to proceed using grant funds, including the following: 

 
a. Pre-construction planning, including collecting information necessary to complete 

environmental reviews; 
b. Applications for environmental permits; 
c. Studies including, but not limited to, Environmental Assessments (“EA”), wetland 

delineations, biological assessments, archaeological surveys, and other 
environmental reviews and analyses; 

d. Activities supporting consultations required under the NHPA, the Endangered 
Species Act, and the Clean Water Act; and/or 

e. Limited, preliminary procurement, including the purchase or lease of equipment, 
or entering into binding contracts to do so; the purchase of applicable or 
conditional insurance; and/or funds used to secure land or building leases 
(including right-of-way easements). 
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H. If Sub-Recipient undertakes unauthorized project activities in contravention of the 

requirements hereunder it does so expressly at its own risk.  The State may consider such 
activities to be Events of Default under this agreement or cause for the imposition of the 
remedies identified in 2 CFR 200.339. 

 
I. Sub-Recipient shall notify the State within 24 hours upon receipt of any Section 106 

notices of foreclosure; notices requesting continuing or supplemental consultation 
received from the SHPO, THPO, or other consulting party or the USFWS or NMFS; or 
notices of noncompliance received from consulting authorities or regulatory agencies. 

 
J. Any change to the approved scope of Award funded activities proposed after the 

completion of environmental and historic preservation review that has the potential for 
altering the nature or extent of environmental or historic preservation impacts shall be 
brought to the attention of the State and will be re-evaluated for compliance with 
applicable requirements. 

 
K. Archaeological Resources: Burial sites, human remains, and funerary objects are subject 

to the requirements of all applicable Federal, Tribal, state, and local laws and protocols, 
such as the Native American Graves Protection and Repatriation Act (NAGPRA), in 
addition to Section 106 of the NHPA.  Sub-Recipient shall notify the State of inadvertent 
discoveries and potential impacts to these resources and identify and follow all applicable 
laws or protocols.  If any potential archeological resources or buried human remains are 
discovered during construction, Sub-Recipient shall immediately stop work in that area, 
secure that area, and keep information about the discovery confidential, except to call 
local authorities and to notify the State.  Such construction activities may then only 
continue with the written approval of the State. 
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INSERT FOLLOWING: 
 
Pre-Award Risk Assessment 
 
Risk Assessment Questionnaire – GOED Subrecipients 
 
Sub-Recipient Information FFARA Request Form 
 
Contractor or Subrecipient Relationship Determination Checklist 


